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CONDITIONAL SALE AGREEMENT

THIS AGREEMENT, dated as of June 15, 1970 between the
Seller, party of the first part, and Erie LackawANNA RaiLway
ComPaNY, a Delaware corporation (hereinafter sometimes called
the Buyer), party of the second part.

WHEREAS, the Buyer proposes to acquire from the Seller
certain railroad equipment;

Now, THEREFORE, in consideration of the mutual promises
hereinafter set forth, the parties hereto agree as follows:

1. Appended hereto and made a part hereof is Exhibit A.
All of the matter found in Exhibit A which is relevant to the
material found in this Conditional Sale Agreement is deemed to
be and is incorporated herein as if set forth at large.

2. The Seller hereby agrees to construct, sell and deliver to
the Buyer, and the Buyer hereby agrees to purchase from the
Seller and to pay for the equipment as set forth in Exhibit A.

Seller’s obligation as to time of delivery is subject, however,
to delays due to accident, fire. flood, explosion, labor troubles,
acts of the Government, including embargoes, priorities and al-
locations, war and war conditions, delays of carriers or delays or
defaults of subcontractors or in receipt of materials or to any
other cause or causes (whether or not of the same kind as herein
specifically enumerated and whether or not existing as of the
date hereof) beyond the Seller’s reasonable control, each of
which causes is hereafter referred to as a “force majeure.” The
equipment, during construction, shall be subject to inspection by
an inspector or other authorized representative of the Buyer and
the Buyer may keep one or more inspectors or representatives
at the plant of the Seller during the construction of the equip-
ment to inspect and accept the same upon delivery. Upon com-
pletion and delivery of each unit of equipment by the Seller it
shall be inspected by such inspector or representative and, if
such unit of equipment conforms to the requirements hereof,
such inspector or representative shall promptly deliver to the
Seller a certificate (hereinafter called the Certificate of Ac-
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ceptance) in respect to such unit of equipment, stating that such
unit of equipment has been inspected and is accepted by him on
behalf of the Buyer as conforming in all respects to the require-
ments and provisions of this Agreement and such Certificate of
Acceptance shall constitute conclusive evidence that such unit of
equipment has been constructed and conforms to the require-
ments of this Agreement. As and when accepted, the equipment
shall become subject to the terms and provisions of this Agree-
ment as if delivered and accepted simultaneously with the execu-
tion and delivery of such Certificate of Acceptance.

On delivery of each of the units of equipment hereunder,
the Buyer will assume with respect thereto the responsibility
and risk of loss.

The Seller warrants the equipment hereunder to the extent
set forth in Exhibit A.

If the equipment is not delivered and accepted on or before
the “terminal date” specified in Exhibit A, regardless of the rea-
son therefor, the provisions of this Agreement shall be inopera-
tive as to such undelivered equipment, without any penalty what-
soever. Each unit of equipment which is delivered and accepted
in the manner provided in this Section 2 on or before said termi-
nal date, shall be paid for by the Buyer in accordance with Sec-
tion 3 hereof. In the event this Agreement shall be inoperative
as to any of the equipment not delivered and accepted on or
before said terminal date, the Buyer and the Seller agree to
execute (a) an agreement supplemental hereto limiting this
Agreement to the equipment delivered and accepted on or before
said terminal date, (b) a separate agreement providing for the
purchase by the Buyer of such excluded equipment on comple-
tion and delivery thereof, at the price and in accordance with
provisions effective under the specifications referred to in Exhibit
A, except that the Buyer may arrange to purchase and pay for
such excluded equipment under a conditional sale agreement,
equipment trust, or other financing plan with terms acceptable
to the Seller, and providing for and assuring payment of the full
price thereof in cash to the Seller promptly after completion and
delivery thereof.
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From and after the delivery of the equipment by the Seller
to the Buyer under the terms and conditions of this Agreement,
the Buyer, so long as it shall not be in default under this Agree-
ment, shall be entitled to the possession of the equipment and the
use thereof upon the lines of railroad in the possession or control
of the Buyer or operated by it under lease or otherwise or over
which it has trackage rights, and also upon connecting and other
railroads in the usual interchange of traffic. The Buyer may re-
ceive such compensation for such use from any corporation so
using the equipment as the Buyer may determine; provided,
however, that the right to such use shall be subject to all the
terms and conditions of this Agreement.

3. The base purchase price of the equipment shall be the
amount set forth in Exhibit A; provided, however, that such base
price may be increased or decreased as to any unit of equipment
prior to the delivery thereof, (i) upon any meodification of the
specifications for such unit of equipment made pursuant to agree-
ment of the Buyer and the Seller or (ii) in the event of change in
the cost of materials applicable to such unit of equipment.

Upon the delivery and acceptance of all of the equipment
(or each group of units of equipment if so specified in Exhibit A),
as conclusively evidenced by the delivery of a Certificate of Ac-
ceptance in respect thereof, the Buyer agrees to pay the pur-
chase price for each unit of equipment as follows:

(a) With respect to each unit of equipment, included in
the equipment, or the group thereof as the case may be,
an amount up to but not exceeding the unit price for each
unit of equipment as set forth in Exhibit A, depending upon
final determination of the base price as provided in the pre-
ceding paragraph, shall be paid to the Seller in such number
of instalments, with such interest on unpaid balances as is
set forth in Exhibit A,

(b) The balance of the purchase price of each unit of
equipment in excess of the sum stated in the preceding para-
graph (a) shall be paid to the Seller upon presentation of
the invoice for such unit of equipment supported by the
Certificate of Acceptance in respect of such unit of equip-
ment,
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All payments hereinabove provided for shall be made by the
Buyer to the Seller at its office as specified in Exhibit A, or at
such bank or trust company as the Seller and Buyer may agree
upon, in such coin or currency of the United States of America
as at the time of payment is legal tender for public and private
debts. All payments hereinabove provided for shall be made in
Cleveland Clearing House funds.

4. The Seller’s rights under this Agreement, except its rights
to manufacture, may be assigned as a whole or in respect of any
unit of equipment. Upon any such assignment, the Seller shall
give written notice to the Buyer together with a counterpart or
copy of such assignment, stating the identity and post office
address of the assignee. The Seller’s assignee, or any successive
assignee, shall, to the extent of such assignment, be entitled to all
the rights of the Seller hereunder with respect to the equipment
covered by such assignment; provided, however, that no such
assignment shall subject any assignee to, or relieve Seller from
any of its obligations as to the construction and delivery of the
equipment or in respect to any of its obligations contained in
Sections 2 and 10, or relieve the Buyer from its obligations to
the Manufacturer under the first paragraph of Section 5 and
under Section 10 hereof.

In the event that this Agreement is assigned by the Seller, or
reassigned by any assignee as herein provided, the rights of such
assignee shall not be subject to any defense, set-off, counterclaim
or recoupment whatsoever arising out of any breach of any
obligation of the Seller in respect of the manufacture or delivery
of the equipment, or in respect of any of Seller’s obligations con-
tained in Sections 2 and 10 hereof, and shall not be subject to any
defense, set-off, counterclaim or recoupment whatsoever arising
by reason of any other indebtedness or liability at any time
owing to the Buyer by the Seller. The Buyer does hereby indem-
nify any such assignee against all claims arising out of the
ownership or use of the equipment.

If this Agreement shall have been assigned by the Manu-
facturer and the Assignee shall fail to make payment to the
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Manufacturer of the instalments of the deferred purchase price
of the equipment on the date provided for payment in such
Assignment, the Manufacturer will promptly notify the Buyer
of such event, and if the Assignee's default in making payment
of such amount shall not have been previously cured by the
Assignee, the Buyer will, not later than ninety (90) days after
such payment date, pay or cause to be paid to the Manufacturer
the aggregate deferred purchase price of the equipment delivered
to the Buyer, together with interest from such due date of pay-
ment to the date of payment by the Buyer at the prime rate of
interest of leading Cleveland banks in effect at the time of such
payment by the Buyer.

The term “Seller,” whenever used in this Agreement, means,
before any assignment of any rights of the Seller hereunder as
hereinbefore provided in this Section 4, the manufacturer of the
equipment, and after any such assignment, both any assignee or
assignees for the time being of such particular assigned rights as
regards such rights, and also the assignor as regards any rights
hereunder that are retained and excluded from such assignment.

5. The Buyer agrees that, until it has paid in full the pur-
chase price of the equipment and has paid all other sums of
money payable by it hereunder, it will keep the equipment
numbered with identifying road numbers; will cause each side of
each unit of equipment to be plainly marked by stencil, with the
name of the then owner of such unit of equipment followed by
the words “Owner,” in letters not less than one inch in height,
and will renew any such marking, which may become illegible
wholly or in part; will keep the equipment in good order and
repair at its own proper cost and charge; will comply with all
laws and regulations of any governmental authority with refer-
ence to the equipment or the manner of using or operating the
same; will, subject to the provisions of Section 10 hereof, in-
demnify and save the Seller harmless from any and all
liabilities, damages, claims, suits, judgments and costs that
may arise from the use or operation of the equipment after its
acceptance by the Buyer, which covenant of indemnity shall
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survive the full payment of the indebtedness or the transfer of
title to the equipment, as provided in Section 7 hereof, or the
termination of this Agreement in any manner whatsoever; and
all payments to be made by the Buyer hereunder will be free
of expense to the Seller for collection or other charges and will
be free of expense to the Seller with respect to the amount of
any local, state or federal taxes (other than income, gross receipts,
excess profits and similar taxes) or licenses hereafter levied or
imposed upon, or measured by this Agreement, or any use, pay-
ment, shipment, or delivery under the terms hereof, all of which
expenses, taxes and licenses the Buyer assumes and agrees to
pay on demand in addition to the indebtedness in respect of
the purchase price of the equipment. The Buyer will also pay
all taxes and assessments which may be imposed upon the
equipment or for the use or operation thereof by the Buyer or
upon the earnings arising therefrom or upon the Seller solely
by reason of its ownership thereof and will keep at all times
all and every part of the equipment free and clear of all taxes
and assessments, or any encumbrance which might in any
way affect the title of the Seller or result in a lien upon any
unit of equipment; provided, however, that the Buyer shall
be under no obligation to pay any taxes, assessments, licenses,
charges, fines or penalties of any kind, so long as it is contesting
the same in good faith and by appropriate legal proceedings
and the nonpayment thereof does not in the opinion of the Seller
adversely affect the property or rights of the Seller hereunder.
If any such expenses, taxes, assessments, licenses, charges,
fines or penalties shall have been charged or levied against the
Seller directly and paid by the Seller, the Buyer shall reimburse
the Seller on presentation of invoice therefor; provided, how-
ever, that the Buyer shall not be obligated to reimburse the
Seller for any expenses, taxes, assessments, licenses, charges,
fines or penalties so paid unless the Seller shall have been legally
liable in respect thereof, or unless the Buyer shall have approved
the payment thereof. The Buyer agrees, upon the Seller’s request,
at least once in every year during the continuance of this Agree-
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ment, to furnish an accurate inventory of the equipment, whether
originally delivered or replaced. Nothing in this Section 5 con-
tained, however, shall relieve the Seller of the obligation imposed
by Section 2 hereof to replace as therein provided any part or
parts of the equipment which may fail after delivery to the Buyer,
by reason of faulty work performed or defective material
furnished by the Seller.

The Seller shall have the right but shall be under no obliga-
tion to inspect the equipment at any reasonable time or times
during the continuance of this Agreement.

The equipment may be lettered “Erie Lackawanna” or in
some other appropriate manner for convenience of identification
of the interest of the Buyer or its successor or successors therein.

6. In the event of loss or destruction of, or irreparable dam-
age to, the equipment from any cause whatsoever (including wear
or other cause which shall render equipment permanently unfit
for use) during the continuance of this Agreement, the Buyer
shall promptly and fully inform the Seller in regard to such loss,
destruction or damage, and the Buyer shall promptly pay to the
Seller a sum equal to the then unpaid balance applicable to such
unit or units of equipment together with interest to date of pay-
ment, such payments to be applied to the unpaid instalments,
referred to in Section 3, in the inverse order of their maturity.

7. The Seller shall and hereby does retain the full legal title
to all of the equipment until the Buyer shall have made all of the
payments and shall have kept and performed all of the agree-
ments in this Agreement provided to be made, kept or performed
by the Buyer, notwithstanding the delivery of the equipment to
and the possession and use thereof by the Buyer as herein pro-
vided. Any and all replacements of parts of equipment under the
“Warranty” clause of Exhibit A, and additions thereto, shall con-
stitute accessions to the equipment and be subject to all the
terms and conditions of this Agreement and included in the
term ‘“equipment” as used in this Agreement. When and only
when the Seller has been paid the full purchase price for all the
equipment, with interest, and all other payments as herein pro-
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vided, and all the Buyer’s agreements and conditions herein con-
tained have been performed by the Buyer, title to all the equip-
ment shall pass to and vest in the Buyer without further transfer
or act on the part of the Seller, except that the Seller shall, if re-
quested by the Buyer so to do, execute and deliver to the Buyer
at the Buyer’s expense a bill or bills of sale of all the equipment,
transferring Seller’s title thereto and property therein to the
Buyer or upon its order free of all liens and encumbrances
created or retained hereby except any and all liens and en-
cumbrances created by the Buyer in connection with or against
the equipment or arising from the Buyer’s use and possession of
the equipment, and shall execute for record or filing in public
offices such instrument or instruments in writing as may be
necessary or appropriate in order then to make clear upon the
public records the title of the Buyer to all of the equipment under
the laws of any jurisdiction.

8. If the Buyer shall refuse or fail to perform any agree-
ment herein on its part to be performed, the Seller may perform
the same and give to the Buyer notice in writing of the expense
incurred in such performance and the Buyer agrees to repay
promptly all expenses so incurred after such notice with interest
from the date of payment by the Seller at the rate of 1% % in
excess of the prime rate of leading Cleveland banks.

9. In case

(a) The Buyer shall make default in the payment of
any sum payable by the Buyer as herein provided and such
default shall continue for more than 30 days after the same
shall become due and payable, or

(b) The Buyer shall, for more than 30 days after the
Seller shall have demanded in writing performance thereof,
fail or refuse to comply with any other of the terms and
agreements herein on its part to be kept and performed, or to
make provision satisfactory to the Seller for such compliance,
or

(e) A petition for reorganization under Section 77 of
the Bankruptcy Act, as now constituted or as said Section 77
may be hereafter amended, shall be filed by or against the
Buyer and, unless such petition shall within 30 days from
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the filing thereof be dismissed, nullified, stayed or otherwise
rendered ineffective (but then only so long as such stay shall
continue in force or such ineffectiveness shall continue), all
the obligations of the Buyer under this Agreement shall not
have been duly assumed in writing, pursuant to a court order
or decree, by a trustee or trustees appointed in such proceed-
ings in such manner that such obligations shall have the
same status as obligations incurred by such trustee or trus-
tees, within 30 days after such appointment, if any, or 60
days after such petition shall have been filed, whichever
shall be earlier; or

(d) Any proceedings shall be commenced by or against
the Buyer for any relief which includes, or might result in,
any modification of the obligations of the Buyer hereunder
under any bankruptey or insolvency law, or law relating to
the relief of debtors, readjustments of indebtedness, reorgan-
izations, arrangements, compositions, or extensions, and,
unless such proceedings shall within 30 days from the filing
thereof be dismissed, nullified, stayed or otherwise rendered
ineffective (but then only so long as such stay shall con-
tinue in force or such ineffectiveness shall continue), all the
obligations of the Buyer under this Agreement shall not
have been duly assumed in writing, pursuant to a court order
or decree, by a trustee or trustees or receiver or receivers
appointed for the Buyer or for its property in connection
with any such proceedings in such manner that such obliga-
tions shall have the same status as obligations incurred by
such trustee or trustees or receiver or receivers, within 30
days after such appointment, if any, or 60 days after such
proceedings shall have been commenced, whichever shall be
earlier; or

(e) The Buyer shall make or suffer any unauthorized
assignment or transfer of this Agreement or any interest
herein or any unauthorized transfer of the right to possession
of any unit of equipment;

then, all sums payable by the Buyer shall, at the election of the
Seller, forthwith become and be immediately due and payable,
whether or not then due and payable as herein provided, and the
Seller at its option may lease or sell the equipment or any thereof,
free from all claims of the Buyer at law or in equity, upon such
terms and in such manner as the Seller may determine, either
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without or before or-after taking possession of the equipment and
without having the equipment at the place of sale; provided,
however, that the Buyer may and shall have a reasonable oppor-
tunity to bid at such sale, and without in any way requiring notice
to be given in the following manner, Buyer agrees that any notice
by the Seller of sale, disposition or other intended action here-
under or in connection herewith, whether required by the Uni-
form Commercial Code or otherwise, will constitute reasonable
notice to the Buyer if such notice is mailed by registered or cer-
tified mail, postage prepaid, at least five days prior to such
action, to Buyer’s address specified above or to any other address
which Buyer has specified in writing to Seller as the address to
which notice hereunder shall be given to Buyer. The proceeds
of any such lease or sale after deducting all charges and
expenses, including counsel fees, incurred in connection there-
with shall be applied to the payment, first, of the expenses of re-
taking, keeping and storing the equipment, and second, of the
purchase price of the equipment and any interest accrued thereon,
and third, of all other sums payable by the Buyer hereunder. If
any surplus of such proceeds remains after the payment of the
sums hereinabove mentioned, the Seller agrees to pay such sur-
plus to the Buyer; and in case of a deficiency, the Buyer agrees to
pay such deficiency forthwith to the Seller.

In case the Seller shall rightfully demand possession of the
equipment or shall lease or sell the equipment pursuant to this
Agreement, and shall reasonably designate a point or points upon
the lines of railroad of the Buyer for the delivery of the equip-
ment to it or to the purchaser or lessee of the equipment, the
Buyer will, at its own expense, forthwith and in the usual manner
and at the usual speed cause the equipment to be moved to such
point or points and will there deliver the same to the Seller or to
such purchaser or lessee and the Seller or such purchaser or
lessee shall have the right to enter upon the premises of the
Buyer and retake the equipment wherever the same may be
found and to store the equipment upon the premises of the Buyer,
without charge, until arrangements for the removal thereof can
conveniently be made. The Buyer agrees that neither upon the
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retaking of the equipment by the Seller or the-purchaser or lessee
thereof in the event of a default hereunder by the Buyer nor as
a condition precedent to such retaking shall the Seller be re-
quired to refund to the Buyer any portion of the purchase price
of the equipment theretofore paid by the Buyer and the Buyer
expressly waives any right it may have by law or by statute to
the return of any part of such purchase price upon the retaking
of the equipment by the Seller or such purchaser or lessee
thereof as aforesaid. The sale, lease or retaking of the equip-
ment shall not affect any right or cause of action which the
Seller may have or release the Buyer from any obligation or li-
ability upon or under this Agreement which has accrued at the
time of such sale, lease or retaking.

The powers and remedies herein provided in case of default
are not to be exclusive of any other powers or remedies now or
hereafter existing at law or in equity or under any statute. No
delay or omission of the Seller in the exercise of any power or
remedy shall be deemed to be a waiver of any default or the right
to exercise such power or remedy nor shall the acceptance by the
Seller of any security or of any payment of or on account of any
instalment of the purchase price of the equipment or of interest
thereon maturing or accruing after any default or of any payment
on account of any past default be deemed a waiver of any right to
take advantage of any past or future default.

The Buyer will pay reasonable expenses, including attor-
neys’ fees, incurred by the Seller in enforcing its remedies under
the terms of this Agreement. In the event that the Seller shall
bring any suit to enforce any of its rights hereunder and shall be
entitled to judgment, then in such suit the Seller may recover
reasonable expenses, including attorneys’ fees, and the amount
thereof shall be included in such judgment.

The foregoing provisions of this Section 9 are subject in all
respects to all mandatory requirements of law at the time in force
and applicable thereto.

10. Except in cases of designs specified by the Buyer, and
articles and materials specified by the Buyer and neither in-
cluded in the Manufacturer’s standard specifications nor manu-
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hold harmless the Buyer from and against any and all liability,
claims, demands, costs, charges and expenses, including royalty
payments and counsel fees, in any manner imposed upon or ac-
cruing against the Buyer or its assigns because of the use in or
about the construction or operation of the equipment built by
such Seller, or any unit thereof, of any design, article or material
infringing or claimed to infringe on any patent or other right; and
the Buyer likewise will indemnify, protect and hold harmless the
Seller from and against any and all liability, claims, demands,
costs, charges and expenses, including royalty payments and
counsel fees, in any manner imposed upon or accruing against
such Seller because of the use in or about the construction or
operation of the equipment built by such Seller, or any unit
thereof, of any design specified by the Buyer, or article or mate-
rial specified by the Buyer and neither included in the Seller’s
standard specifications nor manufactured by such Seller, which
infringes, or is claimed to infringe, on any patent or other right.
The Seller agrees to and hereby does, to the extent legally pos-
sible without impairing any claim, right or cause of action herein-
after referred to, transfer, assign, set over and deliver to the
Buyer every claim, right and cause of action which such Seller
has or hereafter shall have against the seller or sellers of any
designs specified by the Buyer, or articles or materials specified
by the Buyer and purchased or otherwise acquired by such Seller,
for use in or about the construction or operation of the equip-
ment, or any unit thereof, on the ground that any such design,
article or material or operation thereof infringes, or is claimed to
infringe, on any patent or other right, and the Seller further
agrees to execute and deliver to the Buyer, or its assigns, all and
every such further assurance as may be reasonably requested by
the Buyer or its assigns more fully to effectuate the assignment,
transfer and delivery of every such claim, right and cause of ac-
tion. The Seller will give notice to the Buyer of any claim known
to the Seller from which liability may be charged against the
Buyer hereunder and the Buyer will give notice to the Seller of
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any claim known to the Buyer from which liability may be
charged against the Seller hereunder.

11. The Buyer covenants that it will cause this Agreement
and the first assignment thereof and all further instruments
required by law to be filed and recorded with the Interstate
Commerce Commission pursuant to the provisions of Section 20c
of the Interstate Commerce Act, as amended, in order to publish
notice of and to protect the Seller’s title to the equipment,
and from time to time will perform any other act required
by law, and will execute any and all further instruments that
reasonably shall be requested by the Seller for such publication
and protection of such title.

Until it shall have discharged all its obligations under this
Agreement, the Buyer shall pay all costs, charges and expenses,
including all filing, recording and registration taxes and fees,
incident to the preparation, execution, acknowledgment, filing,
recording. registering, refiling, rerecording and reregistering of
this Agreement, and all further instruments required by law.

The Buyer to the extent that it may effectively do so under
applicable provisions of law, covenants not to sell, assign, trans-
fer or otherwise dispose of all or any of its rights under this
Agreement, or, except as provided in the final paragraph of Sec-
tion 2 hereof, transfer the right to possession of any unit of equip-
ment without first obtaining the written consent of the Seller.
An assignment or transfer to a railroad company or other pur-
chaser (including a successor corporation by consolidation or
merger) which shall acquire all or substantially all the lines of
railroad of the Buyer, and which, by execution of an appropriate
instrument satisfactory to the Seller, shall assume and agree to
perform each and all of the obligations and covenants of the
Buyer hereunder, shall not be deemed a breach of this covenant
provided that the prior written consent of the Seller is obtained.

12. Any provision of this Agreement prohibited by any ap-
plicable law of any state, or which by any applicable law of =,
any state would convert this Agreement into any instrument °
other than an agreement of conditional sale, shall as to such state
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be ineffective, without modifying the remaining provisions of
this Agreement. Where, however, the conflicting provisions of
any applicable state law may be waived they are hereby waived
by the Buyer to the full extent permitted by law.

13. Any extension of time granted by the Seller to the Buyer
for the payment of any sums due under this Agreement, whether
such extension be for an intermediate payment or for final pay-
ment, shall not be deemed a waiver of the title of the Seller
reserved hereunder nor of any of its rights and remedies here-
under or otherwise existing.

14. The parties hereto shall be entitled to all rights conferred
by Section 20c of the Interstate Commerce Act, as amended.

15. This Agreement shall inure to the benefit of, and remain
binding upon, the successors and assigns of the parties hereto,
respectively.

16. This Agreement may be simultaneously executed in
several counterparts, each of which so executed shall be deemed
to be an original, and such counterparts together shall consti-
tute but one and the same instrument. Although this Agree-
ment is dated for convenience as of the date first hereinabove
written, the actual date or dates of execution hereof by the
parties hereto is or are, respectively, the date or dates stated in
the acknowledgments hereto annexed.

In WirneEss WHEREOF, the Seller and the Buyer have caused
this instrument to be executed in their respective names by their
respective officers, thereunto duly authorized, and their respec-
tive corporate seals to be hereto affixed, duly attested, as of the
day and year first above written.

Attez:(/&c/ { . ZjLLER

Assistant Treasurer.

Attest:

;7’/7. %W By

Secretary.
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STATE oF ILLINOIS,
County oF Coox, ss.

On thi 7’\]( é( day of June, 1970, before me personally ap-
peared J&: ,é,;m-, to me personally known, who
being by me duly sworn, says that he is a Vice President
of Pullman Incorporated (Pullman-Standard Division), that
the seal affixed to the foregoing instrument is the corporate
seal of said corporation, that said instrument was signed and
sealed on behalf of said corporation by authority of its Board of
Directors, and he acknowledged that the execution of the fore-

going instrument was the free act and deed of said corporation.

o Public

MY COMMISSION EXPIRES

NOVEMBER 16, 1971

STATE oF OuIo,
County oF CUYAHOGA, SS.

On this /477 day of June, 1970, before me personally ap-
peared C FBayer , to me personally known,
who being by me duly sworn, says that he is a Vice President of
Erie Lackawanna Railway Company, that the seal affixed to the
foregoing instrument is the corporate seal of said corporation,
that said instrument was signed and sealed on behalf of said cor-
poration by authority of its Board of Directors, and he acknowl-
edged that the execution of the foregoing instrument was the free
act and deed of said corporation.

tary P(ub c

Foy A



Transaction 70-2
EXHIBIT A

The following are the definitions, terms and conditions relevant
1lo:

A. The Conditional Sale Agreement dated as of June 15,
1970 between Pullman Incorporated (Pullman-Standard
Division) hereinafter sometimes referred to as “PS” and
Erie Lackawanna Railway Company, hereinafter some-
times referred to as “EL”; and,

B. The Agreement and Assignment dated as of June 15, 1970
between Pullman Incorporated (Pullman-Standard Di-
vision) and First Jersey National Bank.

“SELLER”, as used in the Conditional Sale Agreement aforesaid
and subject to the last paragraph of Section 4 thereof, means
Pullman Incorporated (Pullman-Standard Division), a Delaware
corporation, with its office for the purposes of the Conditional
Sale Agreement at 1907 Oliver Building, Pittsburgh, Pennsyl-
vania.

“MANUFACTURER’’, as used in the Agreement and Assignment
aforesaid, is Pullman Incorporated (Pullman-Standard Division)
as hereinabove set forth.

“AssIGNEE™, as used in the Agreement and Assignment aforesaid,
is First Jersey National Bank, a national banking association,
with its offices for the purposes of the Agreement and Assignment
at One Exchange Place, Jersey City, N. J. 07303.

“EQuiPpMENT’’, as used in both aforesaid Agreements, consists of
3 £ 3 100-Ton Covered Hopper Cars bearing EL’s Road Nos. EL
(} 20215 to 20249, both inclusive. The cars are to be built in
Q"L *f accordance with EL Specification No. FC-45 as modified by
A J?:ﬁhc PS Specification 2742, dated April 6, 1970, subject to changes as
mutually agreed to. Said cars will be equipped with all safety
devices required by the Interstate Commerce Commission and
conforming in design with Association of American Railroads

practices.



“DeLIVERY DATE” aNp “TERMINAL DaTE’—Deliveries will com-
mence about June 29, 1970 and will continue until final delivery,
which is anticipated to be accomplished on or before July 31,
1970.

In any event, all deliveries shall be accomplished on or before
March 31, 1971, which date is herein termed the “Terminal Date.”

Deliveries will be made to EL f.o.b. at EL’s tracks at Shenango,
Pennsylvania.

“Tue PurcHASE PRICE” of the equipment shall be $16,100 per

unit of equipment, or an aggregate base price for the 35 cars of
$563,500.

THE TERMS OF PAYMENT OF THE PURCHASE PRICE AND INTEREST
TueREON—The Erie Lackawanna Railway Company will pay the
purchase price of the equipment in 20 equal semi-annual install-
ments, the initial payment to be made on the first day of the sixth
month following the month in which the closing takes place,
together with interest, payable semi-annually thereafter. The
interest rates payable on unpaid balances shall be 2% over the
prime rate. Interest will be determined on the basis of a 360
day year of twelve 30 day months. “Prime rate” above referred
to shall be deemed to mean the prime commercial rate of the
Assignee, and the interest rate will change on the date when the
Assignee’s prime rate changes.

TuE “LEGEND” referred to in Section 5 and Section 6 of the Agree-
ment and Assignment shall be and read “First Jersey National
Bank, Owner”.

“CrosiNGgs”—The settlement under the Conditional Sale Agree-
ment shall be made not more than 10 days after all units of equip-
ment shall have been delivered.

“GoverNING Law”’—The terms of the Conditional Sale Agree-
ment and of the Agreement and Assignment and all rights and
obligations thereunder shall be governed by the laws of the State
of Ohio.

“DerauLT”—A “default” entitling the Seller to the rights and
remedies provided for in the aforesaid Conditional Sale Agree-
ment shall include the events specified in Section 9 thereof.




“WarranTy”’—The Seller guarantees the equipment to be at the
time of delivery free of defects in workmanship or material. The
Seller will repair or replace f.o0.b. its works or warehouse any
part furnished by it which by reason of defects in workmanship
or material requires replacement within one year after the de-
livery of the equipment and notwithstanding that such equip-
ment may have been inspected by an inspector or other au-
thorized representative of the Buyer; provided, however, that it
is understood that the Seller does not guarantee materials or
parts specified or furnished by the Buyer and not made or fur-
nished by the Seller in the normal course of its manufacturing
business. The Seller’s liability (except as to title) arising out of
the supplying of each of the units of equipment or their use,
whether on warranties or otherwise, shall not in any case exceed
the cost of repairing or replacing a defective part or parts as
herein provided and shall not include transportation charges,
the Buyer’s labor or materials (except as authorized in writing
in advance), loss of use or revenue or any indirect or consequen-
tial damages. Upon the expiration of said one year, all such
liability with respect to the equipment or any part or parts there-
of repaired or replaced by reason of this guaranty shall terminate.

THIS WARRANTY IS EXPRESSLY IN LIEU OF ALL OTHER
WARRANTIES EXPRESS OR IMPLIED, INCLUDING ANY
IMPLIED WARRANTY OF MERCHANTABILITY OR FITNESS
FOR A PARTICULAR PURPOSE. AND OF ALL OTHER OB-
LIGATIONS OR LIABILITIES ON THE SELLER’S PART, AND
THE SELLER NEITHER ASSUMES NOR AUTHORIZES ANY
PERSON TO ASSUME FOR IT ANY OTHER LIABILITY IN
CONNECTION WITH THE SALE OF ITS EQUIPMENT.



AGREEMENT AND ASSIGNMENT

AGREEMENT AND AsSIGNMENT, dated as of June 15, 1970,
between Manufacturer and Assignee.

WHEREAS, the Manufacturer and Erie Lackawanna Railway
Company, a Delaware corporation (hereinafter sometimes called
the Rallroad) have entered into a Conditional Sale Agreement
dated as of H-y-i- 1970 (hereinafter called the Conditional Sale
Agreement) covering the manufacture, sale and delivery on the
conditions therein set forth by the Manufacturer and the pur-
chase by the Railroad of the equipment as therein described on
terms as set forth in Exhibit A annexed to the Conditional Sale
Agreement and made a part thereof, a counterpart of which
Conditional Sale Agreement is prefixed hereto;

Now, THEREFORE, this Agreement and Assignment Wit-
nesseth that, in consideration of the sum of one dollar ($1) and
other good and valuable consideration paid by the Assignee to
the Manufacturer, the receipt of which is hereby acknowledged,
as well as of the mutual covenants herein contained:

1. All of the matter found in said Exhibit A of the Con-
ditional Sale Agreement which is relevant to the material found
in this Agreement and Assignment is deemed to be and is in-
corporated herein as if set forth at large.

2. The Manufacturer hereby sells, assigns, transfers and sets
over unto the Assignee, its successors and assigns, all the right,
title and interest of the Manufacturer in and to the Conditional
Sale Agreement (except the right to manufacture the equipment)
and any and all amounts which may be or become due or owing
to the Manufacturer on account of the purchase price of each
unit of equipment as set forth in Exhibit A together with in-
terest thereon and any other sums becoming due under the Con-
ditional Sale Agreement in respect of the equipment, excluding
(i) any initial cash payments of the excess of the purchase price
over the purchase price figure as it appears in Exhibit A for each
unit of equipment, which excess in each case shall be paid by the
Railroad to the Manufacturer, (ii) any payment pursuant to the
obligation of the Railroad under the third paragraph of Section 4
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of the Conditional Sale Agreement and (iii) any reimbursements
made or owing to the Manufacturer under Section 5 of the Con-
ditional Sale Agreement and also, upon payment therefor pur-
suant to Section 6 hereof, the equipment covered thereby as the
same shall be manufactured and delivered, together with all the
Manufacturer’s rights, powers, privileges and remedies in re-
spect of the equipment under the Conditional Sale Agreement,
without any recourse, however, against the Manufacturer for
or on account of the failure of the Railroad to make any of the
payments provided for in, or otherwise to comply with any of
the provisions of, the Conditional Sale Agreement; provided,
however, that this Assignment shall not subject the Assignee
to, or transfer, or pass, or in any way affect or modify, the li-
ability of the Manufacturer or of any successor or successors to
its manufacturing properties and business in respect of its obli-
gations to construct and deliver the equipment or in respect of
its obligations contained in the Conditional Sale Agreement or
relieve the Railroad from its obligations to the Manufacturer
under the Conditional Sale Agreement; it being understood
and agreed that, notwithstanding this Agreement and As-
signment or any subsequent assignment pursuant to the pro-
visions of Section 8 hereof, all said obligations of the Manufac-
turer to the Railroad in respect of the equipment shall be and
remain enforceable by the Railroad, its successors and assigns,
against and only against the Manufacturer and any successor or
successors to its manufacturing properties and business. In
furtherance of the foregoing assignment and transfer the Manu-
facturer hereby authorizes and empowers the Assignee, in the
Assignee’s own name or in the name of the Assignee’s designee
to ask, demand, sue for, collect, receive and enforce, in respect
of the equipment, any and all sums to which the Assignee is or
may become entitled under this Agreement and Assignment and
compliance by the Railroad with the terms and agreements on
its part to be performed under the Conditional Sale Agreement
but at the expense and liability and for the sole benefit of the
Assignee.
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3. The Manufacturer covenants and agrees that it will con-
struct the equipment in full and complete accordance with the
Conditional Sale Agreement and that it will deliver the same on
completion thereof to the Railroad free of all claims, liens and
encumbrances except only the rights of the Railroad under the
Conditional Sale Agreement, and in accordance with the pro-
visions thereof; and that, notwithstanding this Agreement and
Assignment, it will perform and fully comply with each and
all the covenants and conditions of the Conditional Sale Agree-
ment, set forth to be performed and complied with by the Manu-
facturer. The Manufacturer further covenants and agrees that
it will be the lawful owner of each of the units of equipment upon
construction thereof and that it has good and lawful right to
sell the equipment as aforesaid; and that it will warrant and de-
fend the same against the demands of all persons whomsoever,
based on claims originating prior to the delivery of the equipment
by the Manufacturer to the Railroad; all subject, however, to the
provisions of the Conditional Sale Agreement and the rights of
the Railroad thereunder.

4. The Manufacturer covenants and agrees with the As-
signee that in any suit, proceeding or action brought by the As-
signee under the Conditional Sale Agreement for any instalment
of, or interest on, the purchase price or to enforce any provision
thereof, the Manufacturer will save, indemnify and keep harm-
less the Assignee from and against all expense, loss or damage
suffered by reason of any defense, set-off or counterclaim of the
Railroad arising out of a breach by the Manufacturer or by any
successor or successors to its manufacturing properties or busi-
ness of any of the Manufacturer’s obligations in respect of the
manufacture or delivery of the equipment under Sections 2 and
10 of the Conditional Sale Agreement or arising by reason of any
other indebtedness or liability at any time owing to the Railroad
by the Manufacturer or the successor or successors to its manu-
facturing business. The Manufacturer shall have no liability un-
der the foregoing sentence unless (a) the Assignee, in any suit,
proceeding or action by the Assignee hereinabove described,
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promptly moves or takes other appropriate action on the basis of
Section 4 of the Conditional Sale Agreement, to strike any such
defense, set-off or counterclaim asserted by the Railroad and the
Court or other body having jurisdiction in such suit, proceeding
or action denies such motion or other action to strike and accepts
such defense, set-off or counterclaim as a tryable issue in such
suit, proceeding or action, and (b) upon any such denial and
acceptance, the Assignee promptly notifies the Manufacturer of
any such defense, set-off or counterclaim asserted by the Rail-
road and the Manu.factui‘er is given the right by the Assignee to
compromise, settle or defend against, at its expense, such defense,
set-off or counterclaim. IThe Manufacturer agrees to indemnify,
protect and hold harmless the Assignee from and against any and
all liability, claims, demallnds, costs, charges and expenses, includ-
ing royalty payments and counsel fees, in any manner imposed
upon or accruing againslt the Assignee because of the use in or
about the construction or operation of the equipment built by
the Manufacturer, or any unit thereof, of any design, article or
material infringing or claimed to infringe on any patent or other
right except in cases of| designs specified by the Railroad, and
articles and materials specified by the Railroad and neither in-
cluded in the Manufacturer’s standard specifications nor manu-
factured by the Manufacturer.

5. The Manufacture:r covenants and agrees that, at or before
delivery of each of the units of equipment to the Railroad, there
will be plainly marked liay stencil on each side of each such unit
of equipment, in letters not less than one inch in height, a legend
as set forth in Exhibit AI

6. The Assignee covenants and agrees that when all of the
equipment (or groups o:f equipment as may be specified in Ex-
hibit A) covered by the Conditional Sale Agreement and not
excluded by reason of delzlivery after the terminal date as defined
in Exhibit A is delivered to, and accepted by, the Railroad, pur-
suant to the Conditional Sale Agreement, it will pay to the Man-
ufacturer an amount up to but not exceeding the purchase price
per unit of equipment as set forth in Exhibit A for each unit of
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equipment so delivered and accepted, upon receipt by the As-
signee of the following documents with respect to the respective
units of equipment, in form and scope satisfactory to it.

(a) A Bill of Sale from the Manufacturer to the As-
signee transferring to the Assignee title to the equipment
so delivered and accepted and warranting that at the time
of delivery thereof by the Manufacturer to the Railroad said
title was free and clear of all claims, liens and encumbrances
of any nature except only the rights of the Railroad under
the Conditional Sale Agreement.

(b) A Certificate of Acceptance in respect of the equip-
ment signed by an authorized representative of the Railroad
stating that the equipment covered by such Certificate has
been inspected and accepted by him on behalf of the Rail-
road as conforming in all respects to the requirements and
provisions of the Conditional Sale Agreement and further
stating that there was plainly marked by stencil on each side
of each unit of equipment, in letters not less than one inch
in height, a legend as set forth in Exhibit A.

(e¢) A duplicate of the Manufacturer’s invoice covering
the equipment so accepted.

(d) An opinion of counsel for the Railroad, stating that
(i) the Conditional Sale Agreement has been duly author-
ized, executed and delivered and is a valid and binding
instrument enforceable in accordance with its terms, (ii) the
Assignee is vested with all the right, title and interest of
the Manufacturer in and to the Conditional Sale Agree-
ment assigned to the Assignee by this Agreement and
Assignment, (iii) title to the equipment is validly vested
in the Assignee, free of all claims, liens and encum-
brances except only the rights of the Railroad under the
Conditional Sale Agreement, (iv) no approval or authoriza-
tion of any governmental authority is necessary for the exe-
cution and delivery of the Conditional Sale Agreement, (v)
the Conditional Sale Agreement and this Agreement and As-
signment have been duly filed and recorded with the Inter-
state Commerce Commission in accordance with Section 20c
of the Interstate Commerce Act and no other filing or record-
ation is necessary for the protection of the rights of Assignee
within the United States of America, (vi) the legal opinion
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referred to in subparagraph (e) of this Section 6 is satis-
factory in form and scope to said counsel and in his opinion
the Assignee is jus!tiﬁed in relying thereon, and (vii) the
Railroad is a duly organized and existing corporation in good
standing under the laws of Delaware, its State of incorpora-
tion, and has the power and authority to own its properties
and to carry on its business as now conducted.

(e) An opinion of counsel for the Manufacturer stating
that (i) the Manufacturer is a duly organized and existing
corporation in good standing under the laws of its State of
incorporation and has the power and authority to own its
properties and to carry on its business as now conducted,
(ii) the Cond1t10nal Sale Agreement has been duly author-
ized, executed and \delivered by the Manufacturer and (as-
suming it has been'duly authorized, executed and delivered
by the Railroad) is a valid instrument binding upon the
Manufacturer and enforceable against the Manufacturer in
accordance with its terms, (iii) this Agreement and Assign-
ment has been duly authorized, executed and delivered by
the Manufacturer and (assuming it has been duly authorized,
executed and delivered by the Assignee) is a valid instru-
ment binding upon the Manufacturer and enforceable against
the Manufacturer in accordance with its terms, (iv) except
as provided in the Conditional Sale Agreement and in the
Agreement and Assignment, the Assignee is vested with all
the right, title and interest of the Manufacturer in and to the
Conditional Sale Agreement, and (v) title to the equipment
has been validly vested in the Assignee, and that the equip-
ment, at the time of delivery thereof to the Railroad, was
free of all claims, liens and encumbrances except only the
rights of the .Railroad under the Conditional Sale Agree-
ment; counsel may qualify the opinion specified in clauses
(ii) and (iii) above by a general reference to limitations
imposed by bankruptecy, insolvency, reorganization, mora-
torium or other laws relating to or affecting the enforcement
of creditors’ rights.

7. If the equipment is not delivered and accepted on or
before the “terminal date” as defined in Exhibit A, regardless of
the reason therefor, the provisions of this Agreement and Assign-

ment shall be inoperative as to such undelivered equipment, with-
out any penalty whatsoever. Each of the units of equipment so
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delivered and accepted in the manner provided in Section 2 of the
Conditional Sale Agreement cn or before the terminal date,
shall be paid for by the Railroad in accordance with Section 3
thereof and be covered by this Agreement and Assignment.

It is understood and agreed that the Assignee shall not be
required to make (i) any payment in respect of any unit of equip-
ment excluded from the Conditional Sale Agreement or (ii) any
payment under this Agreement and Assignment at any time while
an event of default, or any event which with the lapse of time
and/or demand provided for in the Conditional Sale Agreement
shall constitute an event of default, shall be subsisting under the
Conditional Sale Agreement.

In the event that the Assignee shall not make any payment
required to be made with respect to each unit of the equipment
pursuant to Section 6 hereof at the time therein specified, the
Assignee, shall reassign to the Manufacturer, without recourse
to the Assignee, all right, title and interest of the Assignee in and
to the units of equipment with respect to which payment has not
been made by the Assignee.

8. It is mutually agreed that the Assignee may assign its
rights under the Conditional Sale Agreement, as a whole or in
respect of any of the equipment including the right to receive any
payments due or to become due to it from the Railroad there-
under in respect of such equipment. In the event of any such
assignment any such subsequent or successive assignee or as-
signees shall, to the extent of such assignment, enjoy all the rights
and privileges and be subject to all the obligations of the Assignee
hereunder. - '

9. The Manufacturer hereby:

(a) represents and warrants to the Assignee, its suc-
sessors and assigns, that the Conditional Sale Agreement
has been duly authorized, executed and delivered by the
Manufacturer; and

(b) covenants and agrees that it will from time to time
and at all times, at the request of the Assignee or its suc-
cessors or assigns, make, execute and deliver all such further
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instruments of assignment, transfer and assurance and do
such further acts and things as may be necessary and appro-
priate in the premises, to give effect to the provisions herein-
above set forth and more perfectly to confirm the rights,
titles and interests hereby assigned and transferred to the
Assignee or intended so to be.

10. The parties hereto shall be entitled to all rights con-
ferred by Section 20c of the Interstate Commerce Act, as
amended. '

11. This Agreement and Assignment may be simultaneously
executed in any number of counterparts, each of which so
executed shall be deemed to be an original, and such counter-
parts, together, shall constitute but one and the same instrument.
The Assignee agrees to deliver one of such counterparts, or a
certified copy thereof, to the Railroad. Although this Agreement
and Assignment is dated for convenience as of the date first here-
inabove written, the actual date or dates of execution hereof by
the parties hereto is or are, respectively, the date or dates stated
in the acknowledgments hereto annexed.

In WirnEss WHEREOF, the Manufacturer and the Assignee
bhave caused this instrument to be executed in their respective
names by their respective officers, thereunto duly authorized
and their respective corporate seals to be hereto affixed, duly
attested, as of the day and year first above written.

7
g:lsmm Secretdty.

Attest:

Sl

#ss 1+ Secretary.

MANUFACTURER




StaTE oF ILLINOIS,
County oF Coox, sS.

On thisy” “ day of June, 1970, before me personally ap-
peared 2%-% /é'»-—r—m—s , to me personally known, who
being by me duly sworn, says that he is a Vice President
of Pullman Incorporated (Pullman-Standard Division), that
the seal affixed to the foregoing instrument is the corporate
seal of said corporation, that said instrument was signed and
sealed on behalf of said corporation by authority of its Board
of Directors, and he acknowledged that the execution of the fore-
going instrument was' the free act and deed of said corporation. .

Y Publgg{;

MY COMMISSION Excirces
NOVEMBER 18, 1971

StaTE OF NEW JERSEY,
CounTty oF Hupson, ss.

On this 0 % day of June, 1970, before me personally
appeared wJ. . (rn(’g w0 , to me personally known,
who being by me duly sworn, says that he is a Vice President of
First Jersey National Bank, that the seal affixed to the foregoing
instrument is the corporate seal of said corporation, that said in-
strument was signed and sealed on behalf of said corporation by
authority of its Board of Directors, and he acknowledged that the
execution of the foregoing instrument was the free act and deed

of said corporation. :

otary Public

COMALCK DACIETA
NOTARY PLLLC OF !\.. u’ JERZEY
My Commiosisn Ex “pi-z: Dac, 21,1970
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ACKNOWLEDGMENT OF NOTICE OF ASSIGNMENT

Erie Lackawanna Railway Company hereby acknowledges
due notice of, and consents to, the assignment made by the fore-
going Agreement and Assignment as of June 15, 1970.

Erie LackaAwaNNA Rammway CoMPANY

BYG‘?/

ice President

RECORDING AND FILING DATA

EXECUTED COUNTERPART OF THE FOREGOING CONDI-
TIONAL SALE AGREEMENT AND AGREEMENT AND ASSIGN-
MENT WAS RECORDED IN THE OFFICE OF THE SECRETARY
OF THE INTERSTATE COMMERCE COMMISSION ON ____________
—— 1970 AT ______ o __ , ——-M. BY RECORDATION__
NUMBER _ - , PURSUANT TO THE PROVISIONS OF
SECTION 20(c) OF THE INTERSTATE COMMERCE ACT.

l,l, o ‘_
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NOTICE OF ASSIGHMENT

This is to advise that, effective April 1, 1975,
12:01 a.m., the Financing Acreement described below has
been assigned to the Consolidated Rail Corporaticn by the
Trustees oZI:

Erie Lackawanna Railway Ccmpany

Midland Building

Baltimore, Maryland 21201

The Financing Agreement is a Conditional Sale
Agreecment ; dated June 15, 1970 : '
bearing the ICC recordation number‘(EEEE* .
The payee's name and address is:

First Jersey National 3ank

2 Montgomery Street

Jersey City, New Jersey

This Notice of Assignment nhas been placed in che
file of the ICC'recordation number listed above and the entire
assignment is contained in the ICC recordation file stamped
in the margin of this assignment. A copy hereof will be
promptly mailed to the payee listed above for distribution
to the beneficial holder{s) of the Financing Agreement described

in this Nctice of Assignment.

Consolidated Rail Corporation

-,



